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U.S. Customs Service 


Treasury Decisions 


(T.D. 91-23) 
TUNA FISH—TARIFF-RATE QUOTA 


THE TARIFF-RATE QUOTA FOR THE CALENDAR YEAR 1991, oN TUNA CLASSIFI- 
ABLE UNDER ITEM 1604.14.20, HARMONIZED TARIFF SCHEDULE OF THE 
Unitep States (HTSUS) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Announcement of the quota quantity for tuna for calendar 
year 1991. 


SUMMARY: Each year the tariff-rate quota for tuna fish described in 
item 1604.14.20, HTSUS, is based on the United States canned tuna 
production for the preceding calendar year. 


EFFECTIVE DATES: The 1991 tariff-rate quota is applicable to tuna 
fish entered, or withdrawn from warehouse, for consumption during the 
period January 1 through December 31, 1991. 


FOR FURTHER INFORMATION CONTACT: 


Karen L. Cooper, Chief, Quota Branch, Trade Programs Division, Of- 
fice of Trade Operations, Office of Commercial Operations, U.S. Cus- 
toms Service, Washington, D.C. 20229, (202/566-8592). 

It has now been determined that 34,061,699 kilograms of tuna may be 
entered for consumption or withdrawn from warehouse for consump- 
tion during the Calendar Year 1991, at the rate of 6 percent ad valorem 
under item 1604.14.20, HTSUS. Any such tuna which is entered, or 
withdrawn from warehouse, for consumption during the current calen- 
dar year in excess of this quota will be dutiable at the rate of 12.5 percent 
ad valorem under item 1604.14.30 HTSUS. 


(QUO-1-CO:T:R:Q) 


Dated: March 11, 1991. 
Caro HALLETT, 
Commissioner of Customs. 


[Published in the Federal Register, March 22, 1991 (56 FR 12296)] 
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(T.D. 91-24) 


CANCELLATION “WITH PREJUDICE” OF INDIVIDUAL 
BROKER’S LICENSE NO. 5793; CRAIG PEMBERTON 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that the Secretary of the Treasury 
on March 6, 1991, pursuant to Section 641, Tariff Act of 1930, as 
amended (19 U.S.C. 1641), and Part 111.51(b) and 111.74 of the Cus- 
toms Regulations, as amended (19 CFR 111.51(b), 111.74), cancelled 
with prejudice he individual broker’s license No. 5793 issued to, Craig 
Pemberton. 


Dated: March 19, 1991. 
Victor G. WEEREN, 
Director, 
Office of Trade Operations. 


[Published in the Federal Register, March 25, 1991 (56 FR 12418)] 


19 CFR Parts 122 and 178 
(T.D. 91-25) 
RIN 1515-AA78 


THE AIR CARRIER SMUGGLING PREVENTION PROGRAM 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document adopts final regulations concerning the Air 
Carrier Smuggling Prevention Program, implemented through interim 
regulations. The Anti-Drug Abuse Act of 1988 directed that the Cus- 
toms Service implement this program in regulations. 

The program is a logical extension of the Customs expanded interdic- 
tion program, and will exist for a 2-year test period commencing Decem- 
ber 18, 1989. The regulations make the program available at the Miami, 
Dallas, and Los Angeles International Airports. Participation in the 
program is optional for carriers. In order to be considered for the pro- 
gram, a carrier has to provide Customs with its comprehensive security 
plan designed to assist in preventing illicit drugs from entering the 
United States. Those carriers which apply for, are accepted into, and ad- 
here to the terms of the program will be deemed to have exercised the 
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highest degree of care and diligence should any contraband violation oc- 
cur. Accordingly, a participating carrier will be exempted from seizure 
and penalties should illegal drugs be found on its aircraft if the partici- 
pating carrier establishes that it was not grossly negligent or did not en- 
gage in willful misconduct. The program is intended to increase the 
cooperative effort which prevails between Customs and the carriers. Be- 
cause the amendment requires the submission of information to Cus- 
toms, Part 178, the list of sections which contain approved collections of 
information, is also being amended. 


EFFECTIVE DATE: April 24, 1991. 


FOR FURTHER INFORMATION CONTACT: Ron Griffith, Office of 
Inspection and Control, U.S. Customs Service (202) 566-2140. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On November 17, 1989, the Customs Service published an Interim 
Rule which implemented the Air Carrier Smuggling Prevention Pro- 
gram (ACSPP) in the Federal Register (54 FR 47761). Although the in- 
terim regulation was effective 30 days after publication, the document 
invited comments from the public on the interim regulation. 

The ACSPP is the result of § 7369 of the Anti-Drug Abuse Act of 1988 
(19 U.S.C. 1584 Note), in which Congress sought to reinforce the coop- 
erative efforts of Customs and the air carriers by directing the Customs 
Service to establish a 2-year demonstration program at three interna- 
tional airports classified as high risk. Customs determined that the 
2-year demonstration of the ACSPP would be conducted at the Miami, 
Dallas, and Los Angeles International Airports. These sites vary in size, 
airport configuration, and geographic proximity to narcotic source 
countries, as well as in level of risk, and will provide an adequate assess- 
ment of this program. 

Participation in the program is optional for carriers. In order to be 
considered for the program, a carrier has to develop a comprehensive se- 
curity plan designed to assist in preventing illicit drugs from entering 
the United States. Three copies of this plan will have to be submitted to 
Customs for review. Those carriers which apply for, are accepted into, 
and adhere to the terms of the program will be deemed to have exercised 
the highest degree of care and diligence. Should any contraband viola- 
tion occur on a participating carriers aircraft, the ACSPP carrier will be 
exempted from seizure and penalties if the participating carrier estab- 
lishes that it was not grossly negligent or did not engage in willful mis- 
conduct. 

In response to its invitation for comments on the interim regulation, 
the Customs Service received several replies. The significant points 
raised in those comments are addressed below. 
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ANALYSIS OF COMMENTS 


Comment: 

As currently phrased, the regulation appears to require a carrier 
which wishes to participate in the program to provide the same level of 
intensive security to all its flights which may arrive at any of the test air- 
ports, regardless of their point of origin. The commentor states that the 
program should provide carriers the option of designating only those 
flights which arrive from “high risk” areas as participating in the pro- 
gram. There should also be the option of limiting the number of airports 
at which a carrier participates. 


Response: 

Customs agrees with the concept that the degree of smuggling threat 
differs according to the point of origin of a flight and that resources 
should be allocated accordingly. Therefore, the regulations are being 
modified to allow carriers more options. Prospective participants will be 
permitted to designate those flights and airports which they wish to 
have included within the program in their applications. Actual routes 
and participation will be subject to Customs approval of the carrier’s ap- 
plication. Carriers should be aware that the penalty and forfeiture pro- 
tections accorded to flights which are included within the ACSPP will 
not be available to those flights which are not included within the 
ACSPP. Carriers will still be subject to the existing law and procedure 
should narcotics be discovered aboard those flights. 


Comment: 

The Customs requirement that the carrier perform background secu- 
rity checks is excessive and should be confined to the points and routes 
that the program covers. 


Response: 

Customs has reviewed the interim regulation and agrees that not all 
carrier employees hold sensitive positions. The final rule has been modi- 
fied to reflect this situation. However, Customs stands firm on its posi- 
tion that positive security background checks be performed on all 
carrier employees who have access to aircraft, baggage or cargo any- 
where along a carrier’s participating route to the extent permitted by 
law. Because inbound international cargo has the capability of moving 
to inward airports to be cleared by Customs, thorough background 
checks of all carrier employees with access to potentially sensitive areas 
will lessen the risk of internal conspiracies. The regulation will not re- 
quire such background checks be performed on airline personnel who do 
not have such access. 


Comment: 

Comments expressed concern that Customs might use different crite- 
ria in evaluating carrier applications and requested assurances that all 
applications be uniformly judged. 





U.S. CUSTOMS SERVICE 


Response: 

It was never Customs intention that different criteria would be used 
in reviewing applications. However, to remove unnecessary concerns, 
specific language is included in the final rule to specify that uniform cri- 
teria will be used by the Assistant Commissioner in evaluating not only 
applications, but also carrier performance questions and issues of carri- 
er removal or suspension from the program. 


Comment: 

The requirement that carriers employ a system to assure that no un- 
manifested cargo is placed on board is impracticable in view of the vol- 
ume of cargo carried aboard aircraft. The commentor suggests that a 
carrier be allowed to use a “good faith effort” to properly manifest cargo 
placed on board its aircraft. 


Response: 

Historically, statutes and regulations have placed the burden of 
proper manifesting on the carrier. The carrier must know what is 
aboard its aircraft and is only asked to take a basic approach by assuring 
that air waybills have properly detailed documentation, each box or con- 
tainer is properly marked, the weight of all cargo is verified against the 
exporter’s claim, and that the piece count is correct before loading the 
aircraft. Allowing a “good faith effort” approach would contradict Cus- 
toms efforts to ensure accurate manifests, current FAA initiatives and 
open the door to internal conspirators within the airline to smuggle 
drugs as long as they made a good faith effort to manifest properly. 


Comment: 
Use of the term “mismanifested” in the proposed regulation to indi- 
cate errors in identifying cargo on a manifest is incorrect. 


Response: 

Customs agrees that the term is misleading. Customs intent is to have 
the carriers advise Customs of cargo or baggage that is not manifested as 
cargo, unaccompanied checked baggage, or unaccompanied baggage 
when the carrier discovers the item and has modified the regulation ac- 
cordingly. 

Comment: 

Concern was raised over the requirement that carriers assure that 
thorough security measures are implemented at foreign locations. The 
commentor states that the degree to which a carrier can exercise control 
over security at foreign locations will vary and requests that Customs 
recognize this situation. 


Response: 

Customs does realize that in some cases the carrier will have limited 
control over the total security of the airport complex. However, in such 
instances where the carrier has no control over the airport, it must es- 
tablish and maintain security over its airplane. Customs expects the 
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carrier to at least have, control and knowledge of the baggage, cargo, 
passengers and other materials placed on board the aircraft. Customs 
points out that the carrier’s inability to achieve this level of security 
would also violate FAA regulations. 


Comment: 

Concern was expressed concerning shipper-loaded containers, pallet- 
ized and shrink-wrapped consolidated shipments, or other shipper-as- 
sembled cargo. The comment stated that carriers should not be 
responsible for verifying the contents of such shipper prepared cargo. In 
such instances the comment states that reliance on the shipper’s load 
and count notation should be sufficient to relieve the carrier of liability. 


Response: 

Pursuant to Customs Regulations, an air carrier is responsible for all 
cargo and baggage placed aboard its aircraft. Consolidated shipments 
remain the responsibility of the carrier. The burden is removed from the 
carrier only while cargo is received in a locked and sealed air container 
and when the weight and seal number are verified and properly mani- 
fested. All other palletized, shrink wrapped or other type of non-seal- 
able/lockable container cargo remains the responsibility of the air 
carrier. 


Comment: 
Concern was raised over several elements which were identified in the 


proposal which could be grounds for removal of a carrier from the Pro- 
gram. Among them was the provision for automatic removal of a carrier 
if an officer was convicted of a felony. 


Response: 

Customs agrees with the comment and has modified that portion of 
the regulation to clarify that the conviction would have to be for a crime 
performed in the individual’s official capacity, unless the underlying 
violation was Customs-related, for the removal to be automatic. As with 
all other grounds for removal, the regulations provide the carrier with 
an opportunity to appeal the decision of the Assistant Commissioner 
and demonstrate that the removal is unwarranted. 


DETERMINATION 

After consideration of all the comments received in response to the 
publication of the interim regulations, and further review of the matter, 
it has been determined to adopt the regulations in final form with the 
modifications discussed. 

CONSULTATION WITH SECRETARY OF TRANSPORTATION 

This regulation is being issued after consultation with the Secretary 

of Transportation. 
REGULATORY FLEXIBILITY ACT 


Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601, et seq.), it is certified that the amendment will not have a significant 
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economic impact on a substantial number of small entities. Accordingly, 
it is not subject to the regulatory analysis or other requirements of 5 
U.S.C. 603 and 604. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria or a “major rule” as speci- 
fied in E.O. 12291. Accordingly, no regulatory impact analysis is re- 
quired. 


PAPERWORK REDUCTION ACT 

The collection of information contained in this final regulation has 
been reviewed and approved by the Office of Management and Budget 
(OMB) in accordance with the requirements, of the Paperwork Reduc- 
tion Act (44 U.S.C. 3504(h)) under control number 1515-0171. The esti- 
mated burden associated with this collection of information is 1,800 
hours, per respondent or recordkeeper, depending on circumstances. 
Comments concerning the accuracy of this burden estimate and sugges- 
tions for reducing the burden should be directed to the U.S. Customs 
Service, Paperwork Management Office, 1301 Constitution Avenue, 
NW, Washington, D.C. 20229, or the Office of Management and Budget, 
Attention: Desk Officer for the Department of the Treasury, Office of 
Information and Regulatory Affairs, Washington, D.C. 20503. 


DraFTING INFORMATION 
The principal author of this document was Peter T. Lynch, Regula- 


tions and Disclosure Law Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other offices partici- 
pated in its development. 


List oF SUBJECTS 


19 CFR Part 122 

Air Carriers, Air Transportation, Aircraft, Airports. 
19 CFR Part 178 

Reporting and recordkeeping requirements, Paperwork require- 
ments, Collections of information. 

AMENDMENT TO THE REGULATIONS 

The interim rule amending Part 122 of the Customs Regulations (19 
CFR Part 122) which was published at 54 FR 47761 on November 17, 
1989, is adopted as a final rule as set forth below. Part 178 of the Cus- 
toms Regulations (19 CFR Part 178), is also amended as set forth below: 

PART 122— AIR COMMERCE REGULATIONS 

1. The authority citation for Part 122, Customs Regulations (19 CFR 
122), continues to read as follows: 
Authority: 5 U.S.C. 301, 19 U.S.C 58b, 66, 1433, 1436, 1459, 1590, 
1624, 1644, 49 U.S.C. App. 1509. 

Subpart R, also issued under 19 U.S.C. 1584 note. 
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2. Part 122 is amended by revising subpart R consisting of §§ 122.171 
through 122.176, to read as follows: 


SUBPART R—AIR CARRIER SMUGGLING PREVENTION PROGRAM 


Sec. 
122.171 Description of program. 
122.172 Eligibility. 
122.173 Application procedures. 
122.174 Operational procedures. 
122.175 Exemption from penalties. 
122.176 Removal from ACSPP. 


§122.171 Description of program. 


The Air Carrier Smuggling Prevention Program (ACSPP) is designed 
to enlist the cooperation of the air carriers, as defined in 19 U.S.C. 1584 
note, in Customs efforts to prevent the smuggling of controlled sub- 
stances. If carriers develop and implement thorough and complete in- 
ternal security procedures at ACSPP designated terminals and foreign 
departure and intermediate points, the opportunity for their convey- 
ances being used for transportation of controlled substances will be 
greatly reduced. Participation in the program is voluntary, and may be 
limited to specific routes. Should a controlled substance be introduced 
into the United States on a conveyance owned or operated by a partici- 
pating carrier however, the carrier will be exempt from seizure and pen- 
alties should it satisfy the provisions of § 122.175 of this part. The 
program will be operational for a period of 2 years from December 18, 
1989, pursuant to 19 U.S.C. 1584 note. 


§ 122.172 Eligibility. 


Any air carrier whose international flights arrive at, or depart from, 
any of the designated test airports, Miami International Airport, Dallas- 
Fort Worth International Airport, or Los Angeles International Airport, 
is eligible for participation in the ACSPP. 


§ 122.173 Application procedures. 


(a) Application. An air carrier which wishes to participate in the 
ACSPP shall submit an application to the Assistant Commissioner, Of- 
fice of Inspection and Control, in which it: 

(1) Identifies specific routes and designated departure points and 
ACSPP airports for which application is made; 

(2) Certifies that it has developed and will continue to maintain stan- 
dard operating procedures (SOP) which are designed to safeguard the 
integrity of its employees, cargo and conveyances. The application shall 
be accompanied by three (3) copies of the SOP developed by the air 
carrier. 

(b) Approval criteria. Upon receipt, each application will be reviewed 
to determine whether the procedures contained therein meet the re- 
quirements of the ACSPP. In determining whether a SOP submitted by 
an applicant carrier contains sufficient detail to assure the proper level 
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of care and diligence required under the provisions of the ACSPP, the 
Assistant Commissioner, Inspection and Control, will apply uniform 
standards and verify that, at a minimum procedures are in place which: 

(1) Assure positive security background checks are performed on all 
carrier employees, both those employed within the United States and 
without, who have access to baggage, cargo or secure areas on participat- 
ing routes, to the extent permitted by law; 

(2) Assure a system of positive baggage and cargo identification is em- 
ployed at all terminals used by the carrier; 

(3) Assure the carrier employs a system to assure that no un- 
manifested cargo is placed on board the conveyance or brought into the 
United States on any of their conveyances; 

(4) Assure the carrier has specific procedures through which it will no- 
tify Customs should it discover any unmanifested or improperly mani- 
fested cargo on any of its conveyances or in any area subject to its 
control; 

(5) Assure the carrier has an effective and practical employee aware- 
ness training program in place; and 

(6) Assure thorough security measures are implemented at all foreign 
departure points on ACSPP participating routes which will assure that 
the carrier has control and knowledge of the baggage, cargo, passengers 
and other materials placed on board its aircraft. 

(c) Acceptance and notification. Upon verification by Customs that a 
carrier’s SOP meets all the criteria outlined in § 122.173(b) of this part, 
the carrier will be notified that its application to the ACSPP has been 
accepted. Acceptance into the ACSPP is made with the understanding 
and expectation that the carrier will continue to act with the highest de- 
gree of care and diligence required under law and that it will abide by 
and perform all elements of its approved SOP. 


§ 122.174 Operational procedures. 


(a) Participating carriers. Participating carriers are required to de- 
velop and adhere to procedures whereby they will: 

(1) Provide security personnel for every international arrival partici- 
pating in the ACSPP to conduct the following procedures: 

(i) Perform a thorough internal and external search of the arriving 
aircraft; 

(ii) Maintain total control of all passengers and cargo being dis- 
charged from the aircraft to either the Customs passenger hall or to the 
carrier’s cargo facility; 

(iii) Verify that all cargo on aircraft is properly manifested, marked 
and weighed and that piece counts are properly performed; and 

(iv) Maintain physical security of the aircraft and ramp access to the 
aircraft while it is being offloaded. 

(2) Provide security personnel at the foreign point of departure for 
every international departure which is participating in ACSPP to con- 
duct the following procedures: 





10 CUSTOMS BULLETIN AND DECISIONS, VOL. 25, NO. 14, APRIL 3, 1991 


(i) Perform a thorough internal and external search of the departing 
aircraft; 

(ii) Maintain total control of all passengers and cargo being loaded on 
the aircraft from either the passenger terminal or the carrier’s cargo fa- 
cility; 

(iii) Verify that all cargo placed on the aircraft is properly manifested, 
marked and weighed and that piece counts are properly performed; 

(iv) Maintain physical security of the aircraft and ramp access to the 
aircraft while it is being loaded; and 

(v) Maintain similar positive security measures at all foreign interme- 
diate airports prior to the arrival of the aircraft at an ACSPP designated 
airport. 

(b) U.S. Customs. U.S. Customs will: 

(1) Retain all current options available regarding the search and in- 
spection of any and all passengers, cargo and conveyances; and 

(2) Provide training to carrier personnel to assist the development of 
proper operational procedures. 


§ 122.175 Exemption from penalties. 


Should a controlled substance be introduced into the United States or 
discovered aboard an aircraft owned or operated by a participating carri- 
er, or in cargo carried by a participating carrier, on a route identified by 
the carrier as one participating in the ACSPP and which has been ap- 
proved by Customs, the participating air carrier shall be considered to 


have met the test of highest degree of care and diligence required under 
law, and shall not be subject to the penalty or seizure provisions of the 
Tariff Act of 1930, as amended, if the carrier establishes at an oral pres- 
entation before the district director or his designee, that the carrier was 
not grossly negligent nor engaged in willful misconduct, and that it had 
complied with all the provisions of these regulations. 


§ 122.176 Removal from ACSPP. 


(a) Grounds for removal from ACSPP. The Assistant Commissioner, 
Inspection and Control, may revoke or suspend the privilege of operat- 
ing as a member of the ACSPP if: 

(1) Acceptance into the program was gained through fraud or the mis- 
statement of a material fact; 

(2) The carrier refuses or neglects to obey any proper order of a Cus- 
toms officer or any Customs order, rule, or regulation relative to its co- 
operation within the program; 

(3) An officer of the carrier or corporation which has been accepted 
into the program is convicted of a felony or misdemeanor involving 
theft, smuggling, or other theft-connected crime which was committed 
in his or her official capacity as an officer of the carrier, or is convicted of 
any Customs-related crime; 

(4) The carrier fails to retain merchandise which has been designated 
for examination; 
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(5) The carrier does not provide secure facilities or properly safeguard 
merchandise within its area of control; or 

(6) The carrier fails to observe any of the procedures which it had set 
forth in the SOP which served as the basis for the carrier’s acceptance 
into the program; and 

(7) The carrier has been notified in writing that it has been found in 
noncompliance with a provision of the program and has failed to correct 
such noncompliance after having been given a reasonable opportunity 
to correct such noncompliance. 

(b) Notice and appeal. The Assistant Commissioner, Office of Inspec- 
tion and Control, shall suspend or remove participants from the ACSPP 
by serving notice of the proposed action upon the carrier in writing. The 
notice shall be in the form of a statement specifically setting forth the 
grounds for suspension or removal and shall provide the carrier with no- 
tice that it may file a written notice of appeal from suspension or revoca- 
tion within 10 days following receipt of the notice of revocation or 
suspension. The notice of appeal shall be filed in duplicate to the office of 
the Assistant Commissioner, Inspection and Control, and shall set forth 
the response of the carrier to the statement of the Assistant Commis- 
sioner. 

(c) Notice of decision. The Assistant Commissioner, Office of Inspec- 
tion and Control, shall notify the participating carrier in writing of the 
decision concerning continued participation in the program. 

(d) Use of uniform criteria. When making any determination regard- 


ing acarrier’s participation or continuation in the ACSPP, the Assistant 
Commissioner, Office of Inspection and Control, shall employ a uniform 
standard of performance and evaluation. 


PART 178—APPROVAL OF INFORMATION COLLECTION 
REQUIREMENTS 


1. The authority citation for Part 178 continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 1624, 44 U.S.C. 3501 et seq. 


2. Section 178.2 is amended by inserting the following in the appropri- 
ate numerical sequence according to the section number in the column 
indicated: 


§ 178.2 Listing of OMB control numbers. 
19 CFR Section Description OMB control number 
§ 122.173 Application for Entry into the Air Carrier 1515-0171 
Smuggling Prevention Program. 


Caro. HALLETT, 
Commissioner of Cusioms. 


Approved: March 5, 1991. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, March 25, 1991 (56 FR 12345)] 
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19 CFR Part 4 
(T.D. 91-26) 


CUSTOMS REGULATIONS AMENDMENT EXTENDING RECIP- 
ROCAL PRIVILEGES TO VESSELS OF THE UNITED ARAB 
EMIRATES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by add- 
ing the United Arab Emirates to the list of nations whose vessels may 
transport empty cargo vans, empty lift vans, and empty shipping tanks 
between points embraced within the coastwise laws of the United 
States. The Department of State has supplied Customs with evidence 
that the United Arab Emirates place no restrictions on the carriage of 
empty cargo vans, empty lift vans, empty shipping tanks, equipment for 
use with cargo vans, lift vans, or shipping tanks; empty barges specifi- 
cally designed for carriage aboard a vessel and equipment, excluding 
propulsion equipment, for such barges; and empty instruments for in- 
ternational traffic; and stevedoring equipment and material by vessels 
of the United States between ports in the United Arab Emirates. This 
amendment recognizes the United States granting reciprocal privileges 
for vessels registered in the United Arab Emirates. 


DATES: The reciprocal privileges for vessels registered in the United 
Arab Emirates became effective on February 4, 1991. This amendment 
is effective March 25, 1991. 


FOR FURTHER INFORMATION CONTACT: Kristina Ver Steeg, Car- 
rier Rulings Branch (202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Section 27, Merchant Marine Act of 1920, as amended (46 U.S.C. App. 
883), (the “Act”), provides generally that no merchandise shall be trans- 
ported by water, or by land and water, between points in the United 
States except in vessels built in and documented under the laws of the 
United States and owned by U.S. citizens. However, the 6th proviso of 
the Act, as amended, states that, upon a finding by the Secretary of the 
Treasury (pursuant to information obtained and furnished by the Sec- 
retary of State) that a foreign nation does not restrict the transportation 
of certain articles between its ports by vessels of the United States, re- 
ciprocal privileges will be accorded to vessels of that nation, and the pro- 
hibition against the transportation of those articles between points in 
the United States will not apply to its vessels. 

Section 4.93(b)(1), Customs Regulations (19 CFR 4.93(b)(1)), lists 
those nations found to extend reciprocal privileges to vessels of the 
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United States for the transportation of empty cargo vans, empty lift 
vans, and empty shipping tanks. Section 4.93(b)(2), Customs Regula- 
tions (19 CFR 4.93(b)(2)), lists those nations found to extend reciprocal 
privileges to vessels of the United States for transportation of empty 
barges specifically designed for carriage aboard a vessel and equipment, 
excluding propulsion equipment, for use with such barges; empty in- 
struments of international traffic; and stevedoring equipment and ma- 
terial. 

On September 18, 1990, the Department of State advised the Chief, 
Carrier Rulings Branch, Customs Service Headquarters, that the 
United Arab Emirates places no restrictions on the transportation of 
empty cargo vans, empty lift vans, empty shipping tanks, equipment for 
use with cargo vans, lift vans, or shipping tanks; empty barges specifi- 
cally designed for carriage aboard a vessel and equipment, excluding 
propulsion equipment, for such barges; empty instruments for interna- 
tional traffic; and stevedoring equipment and material by vessels of the 
United States between ports in that country. 

The authority to amend this section of the Customs Regulations has 
been delegated to the Chief, Regulations and Disclosure Law Branch. 


FINDING 
On the basis of the information received from the Department of 
State, it has been found that the United Arab Emirates places no restric- 
tions on the transportation of empty cargo vans, empty lift vans, empty 
shipping tanks, equipment for use with cargo vans, lift vans, or shipping 


tanks; empty barges specifically designed for carriage aboard a vessel 
and equipment, excluding propulsion equipment, for such barges; 
empty instruments for international traffic; and stevedoring equip- 
ment and material by vessels of the United States between ports in that 
country. Therefore, appropriate reciprocal privileges are accorded to 
vessels registered in the United Arab Emirates as of February 4, 1991. 


INAPPLICABILITY OF PUBLIC NOTICE AND DELAYED EFFECTIVE DATE REQUIRE- 

MENTS, THE REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12291 

Because this amendment merely implements a statutory require- 
ment and confers a benefit upon the public, pursuant to 5 U.S.C. 
553(b)(B), notice and public procedure thereon are unnecessary; fur- 
ther, for the same reasons, good cause exists for dispensing with a de- 
layed effective date under 5 U.S.C. 553(d)(1) and (3). Since this 
document is not subject to the notice and public procedure require- 
ments of 5 U.S.C. 553, it is not subject to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seg.). This amendment does not meet the 
criteria for a “major rule” as defined in E.O. 12291, and accordingly, a 
regulatory impact analysis is not required. 

DraFTING INFORMATION 
The principal author of this document was Peter T. Lynch, Regula- 


tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 
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List oF SUBJECTS IN 19 CFR Part 4 
Cargo vessels, Coastwise trade, Maritime carriers, Vessels. 


AMENDMENT TO THE REGULATIONS 
To reflect the reciprocal privileges granted to vessels registered in the 
United Arab Emirates, Part 4, Customs Regulations (19 CFR Part 4), is 
amended as set forth below: 
PART 4— VESSELS IN FOREIGN AND DOMESTIC TRADES 
1. The authority for Part 4 continues to read in part as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624; 46 U.S.C. App. 3; 


* * * * * * 


§4.93 also issued under 19 U.S.C. 1322(a), 46 U.S.C. App. 883; 


* * * * * * 


§4.93 (Amended) 

2. Sections 4.93(b)(1) and (b)(2) are amended by adding “the United 
Arab Emirates” in appropriate alphabetical order to the list of nations 
entitled to reciprocal privileges. 

Dated: March 19, 1991. 

KaTHRYN C. PETERSON, 
Chief, 


Regulations and Disclosure Law Branch. 


[Published in the Federal Register, March 25, 1991 (56 FR 12345)] 





U.S. Customs Service 


General Notice 


REVISED MONETARY GUIDELINES 
FOR SETTING BOND AMOUNTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice informs all persons in the importing commu- 
nity who transact Customs business that the Customs Service is revis- 
ing the monetary guidelines for setting bond amounts. Customs 
Directive 3510-03, “Revised Monetary Guidelines for Setting Bond 
Amounts”, issue date January 14, 1991, is effective April 15, 1991. 


FOR FURTHER INFORMATION CONTACT: 


Entry Operations Branch, U.S. Customs Service, 1301 Constitution 
Avenue, NW., Room 1338, Washington, D.C. 20229 (202-566-5307). 


SUPPLEMENTARY INFORMATION: 


Two basic changes were made to the original directive on setting bond 
amounts. The first sets the non-discretionary bond amount minimum 
at $50,000 for Activity Code 1, Importer or Broker, Continuous Bonds. 
Of course, the limit of liability for replacement or new bonds filed on or 
after the effective date may be higher than the $50,000 minimum 
amount as determined by following the guidelines set forth in Customs 
Directive 3510-03. For purposes of implementation of this change, the 
bond application will be required as specified in 113.12(b) CR for re- 
placement of existing bonds, as well as for all new bonds. 

Letters of termination for bonds to be replaced due to this notice are 
not required. If the bond is submitted to replace an existing bond, the 
application must be marked in bold letters across the top of the applica- 
tion “REPLACEMENT OF EXISTING BOND.” The application should 
also include the bond type, bond amount, effective date, surety, and 
must be filed at the same location where the current Activity Code 1, 
Continuous Bond is filed. The application and replacement bond should 
be received by Customs at least 10 days before the anniversary date of 
the existing bond. The old bonds will be terminated the day before the 
effective date on the replacement bonds. This notice also serves as writ- 
ten notification in advance to replace any continuous bonds in amounts 
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less than the new minimum bond amount. Effective April 15, 1991, con- 
tinuous bonds already on file must comply with the new revisions on the 
anniversary date of the bond. 

The second change is for Activity Code 1, Importer or Broker, Single 
Transaction Bonds. When the single transaction bond is for immediate 
delivery or entry of merchandise on a consumption entry, the bond 
amount shall be fixed in an amount equal to three times the total en- 
tered value of the articles, as set forth in the entry, unless the district 
director deems a greater or lesser amount is necessary to accomplish the 
purpose for which the bond is given. 

CARLTON BRAINARD, 
Acting Assistant Commissioner, 
Office of Trade Operations. 


[Published in the Federal Register, March 21, 1991, (56 FR 12057)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 91-15) 


TIMKEN Co., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
Macyar GORDULOCSAPAGY MUVEK, DEFENDANT-INTERVENOR 


Court No. 90-06-00307 


Plaintiff and defendant maintain that the crossclaims included in defendant-inter- 
venor’s answer are time barred and therefore should be stricken from its answer. 

Held: Defendant-intervenor’s crossclaims amount to a challenge of Commerce’s final 
determination, which can only be contested by commencement of a suit in this court 
within thirty days of publication of the final determination in the Federal Register. Since 
intervenor’s crossclaims fail to meet this jurisdictional requirement, they are time barred 
and must be stricken. 

[Plaintiff's and defendant’s motions to strike defendant-intervenor’s crossclaims 
granted; intervenor’s crossclaims are hereby stricken.] 


(Decided March 7, 1991) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
Charles A. St. Charles), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (A. David Lafer); of counsel: 
Robert J. Heilferty, Attorney-Advisor, Office of the Chief Counsel for Import Administra- 
tion, U.S. Department of Commerce, for defendant. 

Bryan, Cave, McPheeters & McRoberts (Peter D. Ehrenhaft and Johanna M. Klema), for 
defendant-Intervenor. 


MEMORANDUM OPINION 


Touca.Las, Judge: Plaintiff, The Timken Company (“Timken”), and 
defendant, United States Department of Commerce, International 
Trade Administration (“Commerce” or “ITA”), jointly move to strike 
the crossclaims asserted by the defendant-intervenor, Magyar Gor- 
dulocsapagy Muvek (“intervenor” or “MGM_7”), in its answer. The mov- 
ing parties maintain that MGM’s crossclaims seek to address issues not 
arising out of the original action and must therefore possess an inde- 
pendent jurisdictional basis. Since the crossclaims were not filed within 
thirty days of publication of Commerce’s determination in the Federal 
Register, they are jurisdictionally deficient and must be stricken. 

On the other hand, intervenor argues that its crossclaims should 
stand because the Federal Rules of Civil Procedure, upon which this 
court’s rules are predicated, should be interpreted liberally so as to en- 
able the court to adjudicate all related issues simultaneously. MGM fur- 
ther argues that an interpretation of 19 U.S.C. §1516a(a) (1988) which 
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requires crossclaims to abide by the same jurisdictional standards as 
original actions is unduly stringent and not in harmony with the mod- 
ern rules governing intervention. 


BACKGROUND 


While a more complete history of the nature of this action can be 
found in Magyar Gordulocsapagy Muvek v. United States, Slip Op. 91-2 
(Jan. 16, 1991), the substantive facts are reiterated herein for conven- 
ience. In 1989, Timken petitioned Commerce to effect an administrative 
review of an outstanding dumping order encompassing tapered roller 
bearings imported from Hungary. The final results of Commerce’s re- 
view were published on May 22, 1990. Final Results of Antidumping 
Duty Administrative Review: Tapered Roller Bearings and Parts 
Thereof, Finished and Unfinished, from the Republic of Hungary, 55 
Fed. Reg. 21,066. During the disclosure conference held shortly after 
publication of the final results, plaintiff, as well as MGM (the only re- 
spondent involved in the review), submitted written comments alleging 
various clerical errors and requesting that they be corrected. 

In light of the ITA’s failure to effect the requested corrections, Tim- 
ken timely filed the instant action challenging the final results of the ad- 
ministrative review on June 21, 1990. Unlike Timken, MGM did not 
commence suit against Commerce within the thirty day period pre- 
scribed by law.1 Instead, MGM moved for and was granted leave to in- 
tervene in Timken’s action by order of this Court on September 19, 
1990. MGM included in its answer several crossclaims alleging errors 
completely unrelated to those advanced by the plaintiff. 


DISCUSSION 


Plaintiff and defendant now move to strike MGM’s crossclaims for 
lack of independent jurisdictional basis. “In evaluating the motions to 
strike, the Court must adhere to the strict standards which govern its 
jurisdiction.” National Ass’n of Mirror Mfrs. v. United States, 11 CIT 
648, 651,670 F. Supp. 1013, 1014 (1987). While there is no question that 
“{iJntervention in a suit before this court challenging an antidumping 
investigation is governed by 28 U.S.C. 2631(j)(1)(B), and Rule 24 of the 
Rules of this Court,” Al Tech Specialty Steel Corp. v. United States, 10 
CIT 263, 266-67, 633 F. Supp. 1376, 1380 (1986), it is equally irrefutable 
that neither of these sources can be interpreted to confer jurisdiction 
where none exists. 

Thus, while the jurisdictional basis for Timken’s claims is clearly pro- 
vided by 19 U.S.C. §1516a(a)(2), intervenor’s crossclaims must also es- 
tablish a proper jurisdictional basis. Intervenor attempts to satisfy this 
condition by suggesting that since the court already has jurisdiction 
over the main action, that jurisdiction attaches to any claims it intro- 
duces as an intervenor of right. Intervenor’s Memorandum in Opposi- 


1 Pursuant to section 516A of The Tariff Act of 1930, as amended by the Trade Agreements Act of 1979, codified at 19 
U.S.C. §1516a(a), all challenges to a final antidumping determination by Commerce shall be commenced within thirty 
days following publication in the Federal Register of the challenged determination. 





U.S. COURT OF INTERNATIONAL TRADE 2) 


tion to Plaintiff's and Defendant’s Motions to Strike Intervenor’s 
Crossclaims 10. 

In Nakajima All Co. v. United States, 2 CIT 170 (1981), however, 
where, as in the instant action, an intervenor sought to introduce as a 
crossclaim what was in effect a separate challenge to Commerce’s deter- 
mination after the statutory time period had lapsed, this court held that 
an “intervenor cannot circumvent the explicit statutory time limitation 
for contesting an antidumping duty determination by simply making a 
cross-claim when the time for commencing an action has expired.” Id. at 
172. 

The Nakajima court’s rationale, i.e., that crossclaims introduced by 
an intervenor must establish independent jurisdictional grounds, has 
been followed in a number of cases before this court. See Torrington Co. 
v. United States,14CIT___, 731 F. Supp. 1073 (1990); National Ass’n 
of Mirror Mfrs., 11 CIT at 651, 670 F. Supp. at 1015; Washington Red 
Raspberry Comm’n v. United States, 11 CIT 173, 657 F. Supp. 537 
(1987); East Chilliwack Fruit Growers Co- operative v. United States, 11 
CIT 104, 109, 655 F. Supp. 499, 504 (1987); Al Tech Specialty Steel 
Corp., 10 CIT 263, 633 F. Supp. 1376; cf. Siluer Reed America, Inc. v. 
United States, 9 Cit 1, 600 F. Supp. 852 (1985); Fuji Elec. Co. v. United 
States, 7 CIT 247, 595 F. Supp. 1152 (1984). Indeed, the court has “con- 
sistently held that it lacks jurisdiction over a challenge to a Commerce 
determination made by an intervenor when the challenge is made sub- 
sequent to the thirty day deadline under 19 U.S.C. § 1516a(a)(2) for in- 
stituting an action.” Alhambra Foundry Co. v. United States, 13 
CIT __, ,685 F. Supp. 1252, 1263 (1988)(citations omitted). 

Intervenor thus finds itself in the unenviable position of having to dis- 
credit a number of authoritative decisions by this court in order to suc- 
ceed. To that end, intervenor proposes that these cases should be 
re-examined because, in those instances, the court based its decisions on 
the language contained in Chandler & Price Co. v. Brandtjen & Kluge, 
Inc., 296 U.S. 53 (1935), a case which intervenor deems no longer appli- 
cable caselaw because it has been superseded by the Federal Rules of 
Civil Procedure. 

In the first instance, the Court is not as convinced as is intervenor, 
that adoption of the Federal Rules of Civil Procedure served to effec- 
tively overrule Chandler. If that were the case, certainly the Supreme 
Court has had ample opportunity since 1937 to so decree. Conversely, 
the Court has since noted that an intervenor is limited “to the field of 
litigation open to the original parties.” Columbia Gas Co. v. American 
Fuel & Power Co., 322 U.S. 379, 383 (1944). Furthermore, while the Su- 
preme Court has acknowledged a liberalization of the practice of inter- 
vention, e.g., Cascade Natural Gas Corp. v. El Paso Natural Gas Co., 386 
U.S. 129 (1967), it has refrained from enlarging the scope of litigation 
open to intervenors. 

Moreover, neither is the Court persuaded that Nakajima, Fuji, and 
their progeny relied solely on Chandler. To the contrary, it is evident 
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from the most cursory reading of the caselaw, that the court viewed vio- 
lation of the jurisdictional requirements of 19 U.S.C. §1516a(a) as the 
primary defect. In Washington Red Raspberry Comm’n, the court noted 
that “an intervening party cannot contest an antidumping-duty order 
through a cross-claim which does not comport with the time limitations 
imposed by 19 U.S.C. §1516a.” 13 CIT __ at. , 657 F. Supp. at 546. 

Similar language is contained in Al Tech Specialty Steel Corp. There 
the court noted that in instances where an intervenor does not seek to 
join the dispute already in progress between the original parties, but 
rather seeks to challenge aspects of the underlying determination not 
otherwise in dispute, such challenges “must rise or fall on [their] own.” 
10 CIT at 267, 633 F. Supp. at 1381. 

Hence, albeit mindful of the preference for intervenors to take “the 
action as it has been framed by the parties therein,” Fuji, 7 CIT at 249, 
595 F. Supp. at 1154, it is abundantly clear from the aforementioned 
caselaw that the court is far more concerned with the existence of ajuris- 
dictional flaw. Indeed, if intervenor herein would have sought to inter- 
pose the instant crossclaims within the thirty days following publication 
of Commerce’s final review results in the Federal Register, it is most 
likely that they would stand. However, here intervenor’s crossclaims 
clearly come too late. 

As for intervenor’s argument that the court should not impose the 
same jurisdictional requirements on crossclaims that it does on original 
actions, suffice it to state that this court’s jurisdiction over challenges to 
Commerce’s antidumping determinations is predicated upon satisfac- 
tion of the jurisdictional requirements prescribed in 19 U.S.C. §1516a. 
In fact, our appellate court has stated on various occasions that “since 
section 1516a(a)(2)(A) specifies the terms and conditions upon which 
the United States has waived its sovereign immunity in consenting to be 
sued in the Court of International Trade, those limitations must be 
strictly observed and are not subject to implied exceptions.” Georgetown 
Steel Corp. v. United States, 801 F.2d. 1308, 1312 (Fed. Cir. 1986); NEC 
Corp. v. United States, 806 F.2d. 247 (Fed. Cir. 1986). Therefore, the 
time limitations specified in section 1516a is compulsive and not within 
the court’s discretion to alter. 

Thus, although the arguments offered by intervenor’s counsel for the 
preservation of the crossclaims are novel and imaginative, “they do not 
surmount the strict standards governing the Court of International 
Trade’s jurisdiction of an action such as this.” East Chilliwack Fruit 
Growers Co-operative, 11 CIT at 109, 655 F. Supp. at 504-05. For, in es- 
sence, what the intervenor asks of this Court amounts to an outright re- 
jection of the jurisdictional requirements ascribed by statute and 
substantial caselaw. This, the Court is not prepared to do. Accordingly, 
plaintiff's and defendant’s motions to strike intervenor’s crossclaims 
are granted and the crossclaims are hereby stricken. 
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Slip Op. 91-16 
A. GIacoMInI, S.P.A., ET AL., PLAINTIFFS uv. UNITED STATES, DEFENDANT 


Consolidated Court No. 89-10-00583 


OPINION 


Plaintiffs contest defendant’s use of “Best Information Available” in determining for- 
eign market value of imported merchandise where such value is based on five alleged defi- 
ciencies in Giacomini’s submissions of cost data. 

Held: Where use of “Best Information Available” was based on, collectively, five alleged 
deficiencies in data submitted by manufacturer of subject merchandise, four of which alle- 
gations defendant now concedes to have been erroneous and abandons, remand to agency 
is appropriate for re-evaluation of data submitted, including whether use of Best Informa- 
tion Available is justified. 


(Dated March 8, 1991) 


Davis, Graham & Stubbs (Barry E. Cohen, Frederick P. Waite) for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (A. David Lafer); of counsel: 
Tanya J. Potter, U.S. Department of Commerce, for defendant. 

MuscraVE, Judge: This action is an appeal by the plaintiffs of an ad- 
ministrative review by the Department of Commerce (“Commerce”) of 
an antidumping order applicable to certain brass fire hose connectors 
and valves from Italy.1 The plaintiffs are A. Giacomini, S.p.A., an Italian 
manufacturer of the merchandise at issue, and Potter-Roemer Co., a 
principal importer of the merchandise. Plaintiffs challenge Commerce’s 
resort in the contested review to the “Best Information Available” 
(“BIA”) methodology for calculating the alleged dumping margin of 
Giacomini’s products in the United States market during the time pe- 
riod covered by the contested review. Specifically, plaintiffs have sought 
both at the administrative level and before this Court to refute the 
charge made by Commerce that Giacomini’s responses to various of 
Commerce’s inquiries during the review were deficient; concomitantly, 
plaintiffs challenge Commerce’s use of BIA in response to those alleged 
deficiencies as being punitive, arbitrary, and unsupported by substan- 
tial evidence in the administrative record. 

After this litigation had been underway for some time, Commerce 
conceded that it had indeed erred in most (four out of five) of the respects 
alleged by plaintiffs. Defendant maintains that Commerce’s recourse to 
BIA was justified nevertheless, as it argues that Giacomini did not re- 
spond satisfactorily to Commerce’s request (the fifth at issue here) for 
information to be used in deriving a “constructed value” for certain of 
Giacomini’s exports to the United States. While defendant now agrees 
that a remand is warranted in the light of the errors conceded to have 
been made by Commerce, it argues that the Court should not overrule 


1The original antidumping order, issued in 1985, is published at 50 Fed. Reg. 8354 (1 March 1985); the contested 
administrative review is published at 52 Fed. Reg. 36,813 (1 October 1987). 
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Commerce’s resort to BIA, given its argument that that resort was justi- 
fied in response to the fifth alleged deficiency, in Giacomini’s submis- 
sions on constructed value. Plaintiffs argue that Commerce erred in this 
fifth respect just as in the other four. Plaintiffs ask the Court to set aside 
the results of the second review in their entirety and remand this matter 
to Commerce for further proceedings. 

The Court finds that the various allegations of deficiency made by 
Commerce in the agency proceedings - those which Commerce has sub- 
sequently abandoned as well as those which it pursues here - are so in- 
tertwined as to prevent the Court from separating them and from 
appraising the propriety of Commerce’s resort to BIA solely on the basis 
of the fifth alleged deficiency, in isolation from the other four. Conse- 
quently, this action must be remanded to Commerce for both a recalcu- 
lation of the duty rates involved and a redetermination of whether, in 
the light of the errors conceded to have been made by Commerce, it is 
necessary and warranted to use the Best Information Available mecha- 
nism for deriving the constructed value of those merchandise models at 
issue which were valued on that basis, or whether sufficient information 
has been provided by Giacomini from which such a value can be con- 
structed. 


BACKGROUND 


If merchandise is imported into the United States for sale at a price 
(the “United States price”) less than the “foreign market value” of that 
merchandise as defined by statute (i.e., if the merchandise is “dumped” 
in the U.S. market) and injury to an American industry is caused or 
threatened by the dumping, antidumping duties may be levied against 
the imports to offset the price differential or “dumping margin.” 19 
U.S.C.§1673 (1990). In its initial investigation concerning the imports 
at issue here, Commerce determined that Giacomini had dumped those 
products at a margin of 6.74 percent and an antidumping duty was ap- 
plied at that rate against the imports. In the first annual administrative 
review of that order and of Giacomini’s sales, for the period from 10 July 
1984 through 28 February 1986, no dumping was found and the an- 
tidumping duty rate therefore was reduced to zero. During the second 
review, challenged in this action and covering the period from March 
1986 through February 1987, Commerce concluded that Giacomini’s re- 
sponses to questionnaires were inadequate; consequently resorting to 
what it characterized as the best information available, Commerce set 
the new dumping margin for Giacomini at 85.54 percent, the dumping 
rate found in the first review for resales of Giacomini’s products in the 
United States by a non-related European company, Ganbrook, Ltd. No 
review was conducted for the period from March 1987 through February 
1988, and in the most recent review - for the period from March 1988 
through February 1989 - Commerce found a dumping rate of 4.51 per- 
cent. 

When Giacomini challenged the preliminary results of the second re- 
view at the agency level, Commerce affirmed those preliminary results 
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in all respects and adopted them in its final determination.2 Thereafter 
plaintiffs commenced a challenge of those results in this Court. The 
Court granted a consent order temporarily enjoining liquidation of the 
products at issue but denied plaintiffs’ request for a temporary injunc- 
tion of the collection of cash deposits at the 85.54 percent rate. 

In support of its resort to BIA, Commerce cited five alleged deficien- 
cies in Giacomini’s responses to Commerce questionnaires: 

1. Failure to provide a “narrative” on certain variables listed in 
Giacomini’s submission concerning its Canadian and U.S. export 

rices; 
: 2. Failure to provide model match information for Canadian sales 
of each product model sold by Giacomini in the United States; 
3. Failure to explain why some shipment dates preceded sale 
dates in Giacomini’s submission of sales data; 
4. Failure to provide information on differences between direct 
costs (of materials, direct labor, and factory overhead) of products 
exported to the Unites States and those exported to Canada. 
5. Failure to supply adequate inforrnation on the costs of produc- 
tion for certain items that Giacomini exported to the United States 
but did not sell in its home or third-country markets, to enable 
Commerce to construct a value of those products. 
These allegations are addressed in order. First, Commerce faulted 
Giacomini for failing to respond to a request for a “narrative” explaining 
a “variable” said to have been listed in Giacomini’s Canadian and US. 
sales data and expressed by Commerce as follows: 

pertpay 1 paydatt 1 

pertpay 2 paydatt 2 

pertpay 3 paydatt 3 

pertpay 4 paydatt 4. 
Perplexed by this rather arcane jargon and after unsuccessfully seeking 
clarification of the request, Giacomini finally reported that it was un- 
able to respond. Subsequently it has been discovered that the abbrevia- 
tions “pertpay” and “paydatt” were concocted by Commerce’s own 
personnel, not by Giacomini; at the time it requested information on 
those variables and held Giacomini delinquent for failing to explain 
them, Commerce did not realize that the mystery was of its own crea- 
tion. Commerce now concedes its error with regard to this first alleged 
deficiency. 

Second, Commerce alleged that Giacomini failed to provide informa- 
tion that would show for the merchandise models it sold in the United 
States corresponding models that it sold in Canada. Giacomini re- 
sponded on two occasions to Commerce’s request for that information 
and its allegation that Giacomini’s earlier response was deficient. 
Giacomini first informed Commerce that the information was con- 
tained in the company’s previous responses, and subsequently the com- 


254 Fed. Reg. 40,155 (29 September 1989). 
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pany provided the same information again. Commerce maintained that 
Giacomini’s responses were inadequate in this regard but Commerce 
has since acknowledged that the information was contained in the com- 
pany’s response and that Commerce’s allegations of deficiency were 
erroneous. 

Third, Commerce enquired of Giacomini why in certain sales data 
listed by the company in a questionnaire response, the dates of ship- 
ment preceded the dates of sale. After investigating the matter, 
Giacomini responded by telex that the discrepancies were due to simple 
typographical errors and provided the correct dates. When Commerce 
nevertheless cited this reply as being deficient, plaintiffs speculated in 
its brief before this Court that Commerce had misplaced the reply, not- 
ing that the telex had only recently been added to the official record in 
this case by Commerce in a supplementary submission. Plaintiffs’ Brief 
in support of Judgment Under Rule 56.1 (“Plaintiffs’ Brief”) at 11, n.7. 
Commerce has since conceded that it indeed erred here as well, and has 
abandoned its claim that Giacomini’s reply was deficient in this regard. 

Fourth, Commerce alleged that Giacomini failed to provide informa- 
tion on differences between direct costs of models the company sold in 
the United States and models it sold in Canada. Commerce requested 
that information in the part of its questionnaire concerning adjust- 
ments to the prices of third-country sales to compensate for any cost dif- 
ferences between U.S. and third-country models. In its questionnaire 
response Giacomini reported that the merchandise it sold in Canada 
was identical to that it sold in the United States and therefore that such 
adjustments were not necessary; the company did not provide informa- 
tion concerning cost differences because it responded that none existed. 
Commerce nevertheless persisted in demanding such information, stat- 
ing that other information submitted by Giacomini “implied” that such 
differences did exist although not identifying the information support- 
ing that implication. Again, however, Commerce has since recognized 
that it erred in this respect as well, and has acknowledged that the requi- 
site information was in its possession all along. 

Commerce having late in these proceedings admitted error in all the 
above respects and having now acceded to the need for a remand, the 
only issue remaining is what should be the nature of the remand, i.e., 
what should be Commerce’s mandate or task during its remand pro- 
ceedings. The determination of this issue turns on the resolution of the 
fifth area of dispute between the parties. In its fifth allegation of inade- 
quacy, Commerce asserted that Giacomini failed to provide sufficient 
information in response to inquiries concerning the “constructed 
value” of certain items that it exported to the United States but did not 
sell either in its home market or in third countries;3 plaintiffs contend 


3 Eight of Giacomini’s product models are subject to the challenged antidumping order. Defendant’s brief (“Defen- 
dant’s Memorandum in Partial Opposition to Plaintiff's Motion for Judgment Upon the Agency Record”) at pages 2-3 
suggests that with respect to three of the eight models, Commerce was able to derive a foreign market value on the basis 
of Giacomini’s U.S. and Canadian sales data, while with respect to the other five models that data was insufficient (and 
therefore the constructed value methodology was required) to derive the foreign market value. It is not clear from the 
administrative record, however, that Commerce made formal findings as to which sales of which models could be valued 
using the third country sales and which could not, and there does not appear to be substantial evidence showing why 
only three models could be so valued. 
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that Giacomini provided ample data from which Commerce could have 
derived a constructed value of the merchandise. 

As a measure of the foreign market value of imported merchandise 
under the antidumping laws, Commerce first uses the price at which the 
merchandise is sold in the home markets of the exporting country. If 
there have been no such sales or if they have been of insufficient quan- 
tity in the relevant time period, Commerce uses the prices from sales of 
the merchandise by the exporter in foreign countries other than the 
United States. If that third-country-sales data is also insufficient, Com- 
merce determines the foreign market value by the “constructed value” 
method, whereby Commerce itself constructs such a value by calculat- 
ing the cost of producing the merchandise, adding to that amount sums 
for direct overhead costs and a standard profit margin, and making cer- 
tain other adjustments as necessary. 19 U.S.C. § 1677b (1990). In calcu- 
lating foreign market value Commerce may request from the exporter 
various information for use in its calculations. When an entity from 
which such information is requested “refuses or is unable to produce the 
information * * * inatimely manner and in the form required, or other- 
wise significantly impedes an investigation,” Commerce is authorized 
in making its determinations to “use the best information otherwise 
available” (“Best Information Available” or “BIA”). Id. § 1677e(c). 

For certain models of merchandise exported by Giacomini to the 
United States but not to Canada, those in the fifth category, Commerce 
determined that the proper measure of foreign market value was con- 
structed value and accordingly requested information from Giacomini 
to be used in calculating such a value. Defendant asserts that 
Giacomini’s responses to those requests were inadequate, thus justify- 
ing Commerce’s resort to BIA to determine the constructed value of the 
four models; plaintiffs contend that Giacomini provided ample informa- 
tion from which Commerce could have performed its constructed value 
calculations and that Commerce therefore was unjustified in resorting 
to what it characterized as BIA. All parties appear to agree that on re- 
mand Commerce must recalculate the foreign market values of all the 
merchandise at issue in this action, and Commerce agrees that in recal- 
culating foreign market value for the categories of merchandise as to 
which it admitted making the first four errors discussed above, it will 
not use the constructed value method. The controversy concerns the re- 
mand mandate for the fifth category of merchandise the foreign value of 
which was determined by the constructed value method, using BIA. Es- 
sentially, it is defendant’s position that on remand Commerce should re- 
consider the rate of duty to be imposed on that category of merchandise 
using the best information available methodology, while plaintiffs con- 
tend that Commerce should be required to reconsider not just the duty 
rate but also the necessity of using BIA for that merchandise. 

On April 12, 1988, Commerce requested from Giacomini information 
“concerning the cost of materials [for the fifth category products], in- 
cluding a complete listing of all materials used in the production of the 
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products * * * and the amounts of each material used to manufacture 
the products.” Defendant’s Memorandum In Partial Opposition to 
Plaintiffs’ Motion for Judgment Upon the Agency Record (“Opposi- 
tion”) at 10. Commerce also requested information on the purchase 
price of each material used in the production process, the purchases of 
materials from related parties, and the amount of waste and spoilage re- 
sulting from that process. Jd. at 10-11. Concluding that Giacomini’s re- 
sponses were inadequate, Commerce resorted to BIA, using as such 
“best information” an 85.54 percent dumping rate applied against a 
European reseller of Giacomini’s products, Ganbrook, Ltd., in a previ- 
ous administrative review. 

Plaintiffs argue that Giacomini “provide[d] all appropriate data 
needed by Commerce to perform constructed value calculations.” Plain- 
tiffs’ Brief in Support of Judgment Under Rule 56.1 (“Plaintiffs’ Brief”) 
at 19. Using as an example the data that Giacomini submitted on its 
Model A95 siamese fire hose connector,‘ plaintiffs seek to demonstrate 
the adequacy of their responses. For that model, Giacomini submitted 
amounts for each of the following: raw materials costs, indirect material 
cost, outside machining cost, labor cost, and internal machine operating 
cost. Defendant argues that Giacomini’s responses were inadequate in 
that they do not provide an itemization and explanation of calculations 
of labor and materials costs for individual models, and that they do not 
indicate whether Giacomini purchased any materials from related par- 
ties as requested by Commerce’s questionnaire. Defendant also states 
that Giacomini failed to provide any data pertaining to “selling, general, 
and administrative expenses (“SGA”) and that Giacomini’s responses 
repeatedly were untimely. Plaintiffs respond that the above data that 
Giacomini supplied, along with other general data concerning 
Giacomini’s products, were sufficient information from which Com- 
merce could derive a constructed value for the merchandise. 


LAw AND ANALYSIS 


“Constructed value” is defined by 19 U.S.C. § 1677b(e)(1) as being the 
sum of the following: 


(A) the cost of materials * * * and of fabrication or other process- 
ing of any kind employed in producing such or similar merchandise 
*. 


(B) the amount of general expenses and profit equal to that usu- 
ally reflected in sales of merchandise of the same class or kind * * *, 
except that — 


(i) the amount for general expenses shall not be less than 10 
percent of the cost as defined in subparagraph (A), and 

(ii) the amount for profit shall not be less than 8 percent of 
the sum of such general expenses and cost; and 


4 Plaintiffs state that the constructed value data submitted by Giacomini on each of the models under review is identi- 
cal in nature, “with only the amounts of the various cost components differing”. Plaintiffs’ Brief at 19. Thus, plaintiffs 
characterize the Model A95 data as “an appropriate surrogate for all of Giacomini’s constructed value data.” Id. 
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(C) the cost of all containers and coverings of whatever nature, 
and all other expenses incidental to placing the merchandise under 
consideration in condition, packed ready for shipment to the 
United States. 


Commerce found the constructed value data submitted by Giacomini 
to be deficient principally with respect to the first element in the statute 
— the cost of materials, fabrication, and processing for the merchandise 
at issue. Although Giacomini did submit for the relevant products its 
costs of raw materials, indirect materials, outside and internal machin- 
ing, and labor, Commerce deems those submissions inadequate because 
of its belief that they did not provide a sufficient “itemization” of materi- 
als costs or explanation of the calculation of fabrication costs. The stat- 
ute refers to “the cost of materials [and] fabrication” of “such or similar 
merchandise” as that being appraised. It is not patently evident from 
that language what degree of itemization or specificity is required for 
materials costs data to be used in the constructed value calculation. Nei- 
ther is it completely clear why a submission of the total costs of raw and 
indirect materials for a model should not suffice to show the “cost of ma- 
terials” in the model within the meaning of paragraph (A) of the statute. 
On this question, defendant quotes at length from the brief of the origi- 
nal domestic petitioner in this action before the agency, Badger- 
Powhatan. The principal complaint in that argument seems to be the 
information supplied by Giacomini was not accompanied by sufficient 
supporting documentation: 


Where, as here, there has not been verification [by Commerce, of 
the submitted information], and where [Commerce] contem- 
plates invoking 19 U.S.C. § 1677e(a)(3) [presumably meaning 
§ 1677e(b)(3)5 to omit verification, it is imperative that the ques- 
tionnaire response itself be “self-verifying”. That is, by providing 
invoices to support its material costs, by providing an explanation 
of its accounting system and methodology, and by listing the com- 
ponents of SG&A, the questionnaire response on its face can pro- 
vide a basis for concluding that the data are adequate, without the 
need for on-site verification. 


Opposition at 13.6 

Whatever may be the validity of that statement, it does not appear 
critically relevant in the present action. There may or may not have 
been sufficient evidence on the record to corroborate the cost data sub- 
mitted by Giacomini, but that is an entirely different consideration from 


5 19 U.S.C. § 1677e(b) provides: 
(Commerce] shall verify all information relied upon in making — 
(3) [an annual review like the one at issue in this case], if— 
(A) verification is timely requested by an interested party * * *, and 
(B) no verification was made under this paragraph during the 2 immediately preceding (annual reviews] under 
that section of the same order, finding, or notice, except that this clause shall not apply if good cause for verifica- 
tion is shown. 
6 The views of Badger-Powhatan are presented only by the defendant. Badger- Powhatan, after receiving notice of 
this action, has not intervened directly to participate and present its views. 
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the alleged inadequacy of the data itself: the latter consideration relates 
to the appropriateness or completeness of the data, the former to its ac- 
curacy; the quotation from Badger-Powhatan recited by the defendant 
confuses the two. Even admitting, arguendo, that Giacomini’s cost fig- 
ures were not accurate, it does not necessarily follow that aggregate cost 
figures for individual models such as were submitted by Giacomini here 
are inappropriate per se for showing the costs of materials and fabrica- 
tion for the products. If verification is necessary, then it should be un- 
dertaken, but that is a different basis for rejecting Giacomini’s data 
than the inadequacy of the data principally asserted here. 

For a separate and independent reason, however, it is not possible to 
evaluate the reasonableness of Commerce’s resort to BIA in the circum- 
stances of this case. It appears to the Court that the resort to BIA re- 
sulted from an amalgam of perceived deficiencies in Giacomini’s 
responses - the fifth alleged deficiency just discussed as well as those dis- 
cussed earlier which were subsequently conceded by Commerce not to 
have been deficiencies at all. Additionally, there are the allegations of 
untimeliness of Giacomini’s responses. It is not possible on the facts 
presented to separate out these various potential bases and judge the 
use of BIA solely on the basis of the constructed value issue. The record 
reflects that Commerce did not resort to BIA solely on the basis of that 
issue; therefore, for the Court to evaluate its resort to BIA solely on the 
basis of that controversy would be to pass on a determination that was 
not made. This is evident from defendant’s argument that “Giacomini’s 
repeated deficiencies and untimely submissions, as detailed above, re- 
sulted in Commerce’s determination to use the “best information other- 
wise available”. Opposition at 12. It is not discernable whether 
Commerce would have resorted to BIA solely on the basis of that issue if 
it had known at the time that the other alleged deficiencies were in fact 
its own mistakes. Further, it may be that some or all instances of 
Giacomini’s untimeliness are more understandable if not justifiable in 
the light of Commerce’s repeated requests for information which the 
company either had already provided or could not provide. Given these 
unfortunate circumstances the Court is not disposed to resolve doubts 
against the company. 

Generally, judicial review of an administrative determination like 
the present one are to be based solely on the administrative record 
which underlay the determination at the time it was made. 19 U.S.C. 
§ 1516a(a)(2) (1990); e.g., Bethlehem Steel Corp. v. United States, 5 CIT 
236, 566 F.Supp. 636 (1983), Melamine Chemicals, Inc. v. United States, 
2 CIT 113 (1981). To affirm or reverse Commerce’s use of BIA based 
solely on the constructive value controversy would be to rule on a deter- 
mination that was not made, using an artificially fragmented adminis- 
trative record. To enable the Court properly to review the final 
determination in this case it is necessary that Commerce reconsider not 
only the dumping margin imposed but also the necessity for resort to 
BIA at all in the light of the circumstances discovered since the promul- 
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gation of that determination. Accordingly, this action is remanded to 
Commerce for a redetermination of the amount of the dumping mar- 
gins, if any, for the products at issue, which determination shall include 
a reconsideration of necessity and appropriateness of using the BIA ap- 
proach for any constructed value determinations. 


ARB BET 


(Slip Op. 91-17) 


PPG Inpbustrigs, INC., PLAINTIFF v. UNITED STATES, DEFENDANT, AND 
AsaHI Gass Co., LTD., INTERVENOR-DEFENDANT 


Consolidated Court No. 82-03-00406 


MEMORANDUM AND ORDER 


[Plaintiff's motion for second remand to International Trade Administration denied; 
judgment for the defendant. ] 


(Decided March 11, 1991) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart and David Scott Nance) for 
the plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (A. David Lafer); and Office 
of the Chief Counsel for Import Administration, U.S. Department of Commerce (Craig L. 
Jackson), of counsel, for the defendant. 

Brownstein Zeidman and Schomer (Irwin P. Altschuler and David R. Amerine) for the 
intervenor-defendant. 


AqulLino, Judge: This consolidated action covers administrative re- 
views of a finding of dumping of tempered sheet glass from Japan con- 
ducted by the International Trade Administration, U.S. Department of 
Commerce (“ITA”) pursuant to 19 U.S.C. § 1675. Upon reassignment of 
the action to this court, a cross-motion by the defendant was granted, 
remanding the matter “to permit Commerce to reconsider its position 
with regard to the scope of Treasury’s dumping finding.” 


I 


During the later administrative-review proceeding, the petitioner 
had argued that that finding embraced all tempered glass of whatever 
substrate and size and for whatever use. Alternatively, PPG argued that 
the finding covered all tempered glass for architectural use. The ITA’s 
response was: 


We continue to maintain that the scope of the finding is limited to 
tempered sheet glass in patio door sizes. With regard to the size 
limit, we believe the wording of the finding and investigation are 
clear and we are without power to amend. The manufacturing proc- 
ess is also clearly delimited to sheet glass. Further, Asahi has not 
imported any architectural sheet glass since 1978. 
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Tempered Sheet Glass From Japan; Final Results of Administrative Re- 
view and Revocation of Antidumping Finding, 49 Fed.Reg. 8,975 
(March 9, 1984). However, after commencement of the action(s) at bar, 
counsel for the defendant came to interpose the cross-motion for re- 
mand upon the following representation: 


After a thorough review of the administrative records filed with 
this consolidated action, we believe that Commerce’s determina- 
tions to the effect that Treasury’s original dumping finding was 
limited to importations of tempered sheet glass in patio door sizes 
may not be supported by substantial evidence in th[os]e records 

1 


Upon airing of this question on remand, however, the ITA concluded: 


After a thorough examination of the administrative records as 
filed in this case, as well as the entire Tariff Commission hearing 
transcript, Customs Information Exchange Master Lists, and docu- 
ments submitted by Asahi, the Department determines that the 
scope of the dumping finding as issued and administered by the 
Treasury Department was limited solely to tempered sheet glass in 
patio door sizes. 

Treasury’s final determination notice, as well as the description 
of the product coverage in that notice, specified tempered sheet 
glass; thus, there is no basis for an assertion that the scope included 
all tempered glass. While Treasury’s notice did not specify sizes, the 
record indicates that Treasury investigated and found sales at less 
than fair value with respect to patio door sizes only. On the basis of 
Treasury’s findings, as well as the testimony of counsel for peti- 
tioner, the Tariff Commission also investigated only tempered 
sheet glass in patio door sizes. Since the Commission only found in- 
jury as a result of imports of tempered sheet glass in patio door 
sizes, the scope of the antidumping finding, as indicated further by 
its administration, was limited to that merchandise. 

For investigations conducted by Treasury, the Department is ob- 
ligated to administer any resulting finding based on the petition 
and the scope of the original finding. In addition, Customs’ practice 
in administering the order is evidence of what Treasury intended. 
On the basis of an examination of these records, the Department 
concludes that it has not erred in upholding Treasury’s scope deter- 
mination in subsequent administrative reviews.2 


The plaintiff has filed a notice of disagreement with this reasoning 
and a motion for another remand to the ITA.3 


1 Defendant’s Memorandum in Response to Plaintiff's Motion for Judgment Upon Agency Record and in Support of 
Cross-Motion for Remand, pp. 3-4. 
2 Final Remand Results, pp. 11-12 (emphasis in original). 
In addition to lengthy papers comprising its motion, the plaintiff has filed motions for oral argument and also to 
strike specified sections of intervenor-defendant’s brief submitted in support of the final remand results. 
The quality of the written submissions on each side, however, obviates any need to burden counsel with oral argu- 
ment, while the record does not support the motion to strike. Hence, plaintiff’s motions on these points should be, and 
they hereby are, denied. 
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II 


The standard for this court’s review of the agency’s determination is 
whether it is unsupported by substantial evidence on the record or is 
otherwise not in accordance with law. Plaintiff's position is that the re- 
mand results fail on both counts, arguing that the record shows that 
tempered sheet glass other than for patio doors is within the finding of 
dumping or that the issue is ambiguous and, when the ambit of such a 
finding is unclear, the ITA must apply the criteria specified in Diversi- 
fied Products Corporation v. United States, 6 CIT 155, 572 F.Supp. 883 
(1983), to determine its scope. 

In that case, the court stated that the ITA is responsible for clarifying, 
where necessary, the scope of an earlier Treasury dumping finding. 6 
CIT at 160, 572 F.Supp. at 887. The case’s context was merchandise 
which had not been developed by the time of the original investigation, 
whereupon the ITA had considered five criteria in concluding that that 
merchandise was within the class or kind covered by the finding, to wit, 
(1) the general physical characteristics of the merchandise, (2) the ex- 
pectations of the ultimate purchasers, (3) the channels of trade in which 
the merchandise moved, (4) the ultimate use of the merchandise, and (5) 
cost. The court affirmed the agency’s reliance on those criteria, in view 
of the substantial evidence on the record. Recently, in Smith Corona 
Corporation v. United States, 915 F.2d 683, 687 (Fed.Cir. 1990), the 
court of appeals agreed that “these criteria are a sound approach to de- 
termining the status of products that have been modified since the time 


of the investigation and final order.” Or, stated another way, 


in every scope determination involving a new product, the ITA 
should examine the product in light of the Diversified Products cri- 
teria to determine whether the product is of the class or kind of mer- 
chandise contemplated by the pertinent antidumping finding. 


Kyowa Gas Chem. Indus. Co. v. United States, 7 CIT 311, 312 (1984). 

On its face, then, this approach has applied to products which are 
newly developed or modified and arguably within the realm of merchan- 
dise under administrative review. But the record in this action shows 
that tempered sheet glass existed other than for use in patio doors before 
or at the time of the commencement of the original Treasury Depart- 
ment investigation.4 

The defendant relies on these two facts in arguing that it was not re- 
quired to follow the foregoing approach. In urging the contrary, the 
plaintiff refers the court to Floral Trade Council of Davis v. United 
States,13CIT__—,_, 716 F.Supp. 1580, 1582 n. 3 (1989), which did 
note that the Diversified Products “type of analysis may be of use toITA 
in making scope determinations regarding pre-existing products, espe- 


4 Hence, if the original petition herein did not implicate tempered sheet glass in general or at least such glass for all 
architectural uses, it could have—in contrast, for example, to portable electronic typewriters which were not in exis- 
tence when the antidumping-duty order covering portable electromechanical typewriters entered in Smith Corona and 
which therefore hardly could have been either specifically contemplated by the underlying petition or specifically ex- 
cluded from the scope of that order. See Smith Corona Corporation v. United States, 11 CIT 954, 678 F.Supp. 285 
(1987). 
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cially if ITA is attempting to interpret an ambiguous petition.” How- 
ever, in that case the plaintiff (“FTC”) contested the ITA’s 
determination that daisies were not within the scope of antidumping- 
duty orders covering standard and miniature carnations, standard and 
pompon chrysanthemums, Alstroemeria, gerberas and gypsophila. In 
affirming the ITA’s decision, the court discussed the matter at length as 
follows: 


FTC appears to argue that because “chrysanthemums” are dis- 
cussed in its petition for relief as to the seven flowers, and because 
the word “daisies” is mentioned there, as well as in some question- 
naire responses, that all chrysanthemums, including all daisies 
which fall within the botanical genus “chrysanthemum,” are in- 
cluded within the scope of the resulting orders. ITA states that the 
petition filed by FTC, and the various notices issued by ITA with 
regard thereto, specifically mention seven flowers, including two 
types of chrysanthemums, but do not mention “daisies” as a specifi- 
cally covered flower. As secondary reasons, ITA states that the 
physical characteristics of pompon and standard chrysanthemums 
differ from those of “daisies” and that the expectation [sic] of ulti- 
mate purchasers differ with regard to “daisies” as opposed to “chry- 
santhemums.” 

Apparently, marguerite daisies, and perhaps others, are now of 
concern to FTC. The petition does not specifically discuss margue- 
rite daisies or any other daisy, apart from the previously mentioned 
gerbera daisies and daisy pompon chrysanthemums. FTC, how- 
ever, relies heavily on the listing of various daisies in an appendix to 
the petition * * * [wherein] the daisies are listed as part of the over- 
all description of the genus “chrysanthemum.” Because FTC in its 
petition did not discuss daisies in the same way that it discussed the 
seven flowers to be investigated, ITC had to determine whether the 
petition implicitly covered daisies. Despite a few minor ambigui- 
ties, the petition does not indicate that an investigation of daisies 
was requested. Furthermore, apart from some isolated and ambigu- 
ous references to daisies in several questionnaire responses, the in- 
vestigation does not deal with “daisies.” The court considers it 
highly inappropriate of FTC to cite the word “daisies” as it refers to 
daisy-type pompon chrysanthemums in questionnaire responses as 
if that is a reference to daisies such as marguerites. 

It seems odd to the court that the petition and investigation 
would speak of pompon chrysanthemums, standard chrysanthe- 
mums and gerbera daisies (which are in another genus), if all dai- 
sies were intended to be covered as part of the chrysanthemum 
genus. The simple fact is that FTC did not ask for an investigation 
of every flower that is classified in the chrysanthemum genus. Fur- 
thermore, it has not even argued that all of the “daisies” that it 
wishes investigated are covered by the specific terms “standard 
chrysanthemums” or “pompon chrysanthemums,” which were 
clearly among the flowers to be investigated. ITA’s conclusion that 
“daisies” were not discussed in the petition is essentially correct. 
“Daisies” were not discussed as a product to be investigated. 


13 CIT at , 716 F.Supp. at 1581-82 (footnote omitted). 
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If, as appears, this is the most recent and best exposition of the kind of 
problem raised anew herein, it does not lend much support to plaintiff's 
position on the law. Of course, this does not mean that analysis of the 
kind for which the plaintiff prays was precluded, only that, on the record 
before it, the ITA was not obligated to follow Diversified Products. 
Moreover, while tempered sheet glass may not entail many conceptual 
variations, it is not a fortiori that obligatory application of that case’s 
analytical criteria viz. expectations of ultimate purchasers, channels of 
trade, ultimate use, and cost would have led to the result the plaintiff 
espouses. Be that as it may, this court is unable to conclude that the 
agency’s scope determination was not in accordance with law. 

The plaintiff also refers to Mitsubishi Electric Corporation v. United 
States, 12 CIT ___, 700 F.Supp. 538 (1988), aff'd, 898 F.2d 1577 
(Fed.Cir. 1990). That case, as noted in the Floral Trade Council opinion, 
dealt with the question of whether certain subassemblies of merchan- 
dise were properly within the scope of the antidumping investigation. 
The Court of International Trade, in affirming the ITA’s answer of that 
issue, emphasized that the petitioner had clearly evinced in its petition 
and the ensuing proceedings an intent that the subassemblies be in- 
cluded. Moreover, the petition had been drawn “in the context of a 
quickly developing new industry where precise technical language and 
available knowledge to describe the industry practices and tactical ma- 
neuvering of importing was scant or unavailable.” 12 CIT at __, 700 
F.Supp. at 554. On appeal, the circuit court added: 


The determination of the applicable scope of an antidumping or- 
der that will be effective to remedy the dumping that the Admini- 
stration has found lies largely in the Administration’s discretion. 
* * * That discretion must be exercised in light of all the facts before 
the Administration and must reflect that agency’s judgment re- 
garding the scope and form of an order that will best effectuate the 
purpose of the antidumping laws and the violation found. 


898 F.2d at 1582-83 (citation omitted). 

According to the remand results now at bar, the ITA surveyed the en- 
tire administrative record, reporting in particular on the petition, the 
scope of the Treasury Department investigation, the Tariff Commis- 
sion’s injury determination, and the administration of the dumping 
finding. 

From the outset, the stated purpose of PPG’s petition was “to furnish 
* * * information pursuant to 19 CFR 53.26 that Japanese tempered 
(toughened) sheet glass in patio door sizes is * * * imported into the 
United States at unit values which are substantially below ‘fair value’ 
* * * ” Subsequent colloquy between counsel for the petitioner and the 
Commission is quoted in the remand results [pp. 6-7] as follows: 


Commissioner Lronarp: And that [U.S.] industry * * * would be 
only that portion of the tempered glass industry that produces patio 
door glass of certain sizes? 
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Mr. Stewart: Patio doors—* * * we have taken patio doors—the 
greater part of them standard sizes and the imports consisted en- 
tirely of standard sizes. 


Commissioner LEeonarp: And you do not believe that the Commis- 
sion should consider the industry [to be] the entire domestic tem- 
pered glass industry? 


Mr. Stewart: No, Ido not. No more than you consider in other cases 
imports of sheet glass in relation to the entire flat glass industry. 


Thereafter, the statement of reasons for an affirmative injury determi- 
nation focused on “[t]empered glass for patio doors, the specific article 
from Japan sold at LTFV”. 36 Fed.Reg. 14,682 (Aug. 7, 1971). 

As indicated above, the plaintiff presses the point that the record is 
ambiguous, and its counsel direct attention to elements which do pos- 
sess that characteristic. Indeed, one need look no further than the re- 
mand results themselves, e.g.: 


II. The Scope of Treasury’s Investigation: 


Treasury’s notice of sales at less than fair value was made with 
respect to “tempered sheet glass” (emphasis added)(36 FR 8407, 
May 5, 1971). As is clear from all its notices in this case, Treasury 
always specified sheet glass as opposed to all tempered glass. 

Although the notices did not specify particular sizes, the investi- 
gation was limited to tempered sheet glass in four standard patio 
door sizes, as is apparent from Asahi’s letter to Customs regarding 
such or similar home market sales [1st Admin. Record, 16, 18]. 
Treasury makes no mention of tempered sheet glass in other sizes. 


See also the discussion of IJ. The Tariff Commission’s Injury Determi- 
nation in the remand results, pages 7-10. 

Ambiguities in records of administrative proceedings of the kind at 
bar, however, are not unusual, nor do they automatically result in judi- 
cial relief for a complaining participant. To repeat, the controlling stan- 
dard is substantial evidence on the record, and the record before the 
court contains such evidence in support of defendant’s position. As the 
Supreme Court has stated, “the possibility of drawing two inconsistent 
conclusions from the evidence does not prevent an administrative agen- 
cy’s finding from being supported by substantial evidence.” Consolo v. 
Federal Maritime Commission, 383 U.S. 607, 620 (1966). 


III 


In view of the foregoing, the court concludes that the ITA’s remand 
results were reached in accordance with law and are supported by sub- 
stantial evidence on the record, and plaintiff's motion for a second re- 
mand must therefore be denied and judgment entered accordingly. 
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U.S. Court or INTERNATIONAL TRADE, 
OFFICE OF THE CLERK, 
New York, NY, March 11, 1991. 


NOTICE OF CHANGES IN THE SCHEDULE OF FEES FOR 
THE U.S. COURT OF INTERNATIONAL TRADE 


Pursuant to the amendments to Rule 67.1, which became effective 
March 1, 1991, there is a new Schedule of Fees applicable to services per- 
formed by the Clerk’s Office of the United States Court of International 
Trade. 

The revised Schedule is identical in all respects to the March 1990 
Schedule, with the exception of the fee for item No. 11— handling regis- 
try funds. Under the March 1990 Schedule, the fee for the management 
of registry funds was an amount not to exceed 3% of the interest earnings 
on the funds. The Schedule now provides that the fee for handling regis- 
try funds is a fixed fee of 10% of the interest earnings. 

As with the amendments to Rule 67.1, the revised Schedule of Fees is 
effective March 1, 1991. 

LEo M. Gorpon, 
Assistant Clerk. 


SCHEDULE OF FEES 


(Effective November 1, 1988, as amended March 1991) 

As provided by 28 U.S.C. § 2633(a) and the Rules of the United States 
Court of International Trade, the clerk of the court shall collect the fol- 
lowing fees: 

Filing Fees— USCIT R. 3(b): 


1. For filing an action other than once commenced under 
28 U.S.C. § 1581(d)(1) $120.00 


2. For filing an action commenced under 28 U.S.C. 
§ 1581(d)(1) $25.00 


3. For filing a complaint in an action commenced under 
28 U.S.C. §§ 1581(a) or (b) prior to March 1, 1987 $25.00 
Attorney Admission Fees—USCIT R. 74(6)(3): 


For admission of an attorney to practice, including a 
certificate of admission $25.00 
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SCHEDULE OF FEES (continued): 


Additional Fees— USCIT R. 80(g): 

The clerk shall collect in advance from the parties fees for miscellane- 
ous services as are consistent with the “Judicial Conference Schedule of 
Additional Fees for the United States District Courts.” The additional 
fees that are applicable to this court are as follows: 


1. For filing or indexing any paper not in a case or pro- 
ceeding for which a case filing fee has been — (e.g., fil- 
ing a petition to perpetuate testimony, the filing of letters 


rogatory or letters of request, and the registering of a 
judgment pursuant to 28 U.S.C. § 1963) 


2. For filing a requisition for and certifying the results of a 
search of the records of the court for judgments, decrees, 
other instruments, and suits pending (for each case 
searched) $15.00 


3. For certification or exemplification of any document or 
paper, whether the certification is made directly on the 
document or by separate instrument $5.00 


4, For reproducing any record or paper, including paper 
copies made from either original documents; or microfilm 
reproductions of the original records $0.50 


5. For reproduction of magnetic tape recordings, either 
cassette or reel-to-reel (including the cost of materials) $15.00 


6. For transcribing a record of any proceeding by a regularly em- 
ployed member of the court staff who is not entitled by statute to re- 
tain the transcript fees for his or her own account, a charge shall be 
made at the same rate and conditions established by the Judicial 
Conference for transcripts prepared and sold to parties by official 
court reporters: 

Each additional 


First copy copy to the 
to each party same party 


$0.75 $0.50 

75 .50 
1.00 
1.00 


7. For each microfiche sheet of film or microfilm jacket 
copy of any court record, where available 


8. For retrieval of a record from a Federal Records Center, 
National Archives, or other storage location removed 
from the place of business of the court 


9. For a check paid into the court which is returned for 
lack of funds 
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SCHEDULE OF FEES (continued): 
Additional Fees— USCIT R. 80(g) (continued): 


10. For a duplicate certificate of admission or certificate 
of good standing 


11. For handling registry fund, a charge shall be assessed 
from interest earnings and in accordance with the de- 
tailed fee schedule issued by the Director of the Adminis- 
trative Office of the United States Courts. ........... 











Two Road Maps to Success 
in International Trade! 


1 a GLOBAL TRADE TALK 


This new journal is your direct line to Government information about 
international trade. Each bimonthly issue is packed with the latest 
information about trade laws, regulations, and administrative actions 
from the U.S. Customs Service and up to 40 other Government 
agencies. The articles in GLOBAL TRADE TALK are written in plain 
language to make it easy for you to understand and act on new 
developments as they occur. Whether you're an importer, an exporter, 
an attorney, or a broker. GLOBAL TRADE TALK has the informtion 
you need to succeed in the fast-changing world of international 
trade. ANNUAL SUBSCRIPTION. 


2 COMMERCIAL DIRECTIVES 
Q REFERENCE MANUAL 


With this new publication from the U.S. Customs Service, you'll 
have quick access to all internal Customs issuances about procedures 
for commercial trade activities, including: 


© Regulations and rulings ©. Bay 
® Carrier and merchandise control @ Duty assessment 


© Operations support activities @ Liquidation 


Prepared in response to numerous requests from the international 
trade community, the CUSTOMS DIRECTIVES REFERENCE MANUAL 
is a comprehensive official information source that you'll refer to 

again and again. Two-volume set. 


ORDER NOW!! 


TO OBTAIN THE ABOVE PUBLICATIONS COMPLETE THE ORDER FORM 
ON THE REVERSE SIDE AND FORWARD WITH PAYMENT TO: 


SUPERINTENDENT OF DOCUMENTS 
U.S. GOVERNMENT PRINTING OFFICE 
WASHINGTON, DC 20402-9325 
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